
                                                                                                               

 
 
 

Sent via Federal eRulemaking Portal 
www.regulations.gov  

October 5, 2010 
 
Douglas H. Shulman 
Commissioner, Internal Revenue Service 
CC:PA:LPD:PR (REG-138637-07) 
Room 5205 
PO Box 7604 
Ben Franklin Station 
Washington, D.C. 20044 
 
RE:  Comments on proposed amendments to Treasury Circular 230 (REG-138637-07)  
 
Dear Commissioner Shulman: 
 
The Texas Society of Certified Public Accountants (TSCPA) is a nonprofit, voluntary professional 
organization representing more than 29,000 CPAs. One of the expressed goals of the TSCPA is to 
speak on behalf of its members when such action is in the best interest of its members and serves the 
cause of CPAs in Texas, as well as the public interest. The TSCPA has established a Federal Tax 
Policy Committee (FTP) to represent those interests on relevant tax matters. The FTP has been 
authorized by the TSCPA Board of Directors to submit comments on matters of interest to committee 
membership. The views expressed herein have not been approved by the TSCPA Board of Directors or 
Executive Board, and therefore, should not be construed as representing the view or policies of the 
TSCPA. 
 
On August 19, 2010, the Internal Revenue Service (IRS) released REG-138637-07, proposed 
regulations that would amend Treasury Circular 230, the regulations governing practice before the 
Internal Revenue Service. The FTP is pleased to submit the following comments on the proposed 
regulations. 
 
Currently, a tax preparer is not subject to the provisions of Circular 230 unless the preparer is a CPA, 
attorney or enrolled agent. Therefore, we support the IRS in its goals to enhance compliance and 
elevate the ethical conduct of all federal tax return preparers subject to the provisions of Circular 230.  
The members of our organization serve the everyday needs of taxpayers in Texas and would be 
subject to increased regulation under the proposed revisions to Circular 230.  
 
Respectfully submitted, 

 
Edward M. Polansky, CPA 
Chair, Federal Tax Policy Committee 
Texas Society of Certified Public Accountants  
 
/pmw 
 
cc:  Karen L. Hawkins, Director, Office of Professional Responsibility 

http://www.regulations.gov/
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Principal responsibility for drafting these comments was exercised by Kenneth M. Horwitz,  
David Colmenero, and Susan Sessions.  
 
Contact Persons  Kenneth M Horwitz 
for TSCPA   Kmh@gpm-law.com    
    972.419.8383 
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COMMENTS ON REG 138637-07, AS PUBLISHED IN  
THE FEDERAL REGISTER ON AUGUST 23, 2010 
 
I. COMMENTS 
 
While commercial preparers have generally been unregulated and should be subject to additional 
scrutiny under Treasury Circular 230, CPAs and attorneys are licensed professionals who are already 
subject to substantial external and self-regulation. In addition to being subject to sanctions under 
Circular 230 and penalty provisions of the Internal Revenue Code (“Code”), CPAs and attorneys are 
regulated by state boards of accountancy and state bars that review IRS disciplinary actions and 
complaints from the public and can suspend or terminate licensure. State and national CPA societies 
can also sanction members, and their actions are reviewed by the IRS. Many of the proposed revisions 
to Circular 230 would be redundant for CPAs and attorneys because these professionals are already 
subject to rigorous licensing exams, required annual continuing education, and censure for failure to 
meet high professional and ethical standards. Any slight incremental increase in public protection that 
may be gained is outweighed by the heavy additional regulatory burden and increased costs of return 
preparation that would pass through to taxpayers. 
 
A. Section 10.2 – Non-Signing Preparers 
  
We respectfully request that the final regulations provide an exception to the requirement that non-
signing preparers at CPA and law firms obtain a preparer tax identification number (PTIN). Non-signing 
preparers who work in such firms under the supervision of licensed professionals subject to Circular 
230 should not be required to become registered tax return preparers and obtain PTINs. These 
paraprofessionals, interns, and other employees are not permitted to sign returns or to represent 
taxpayers before the IRS, and supervising CPAs and attorneys are already responsible for such 
employees’ work. If the non-signing preparer makes an error in a return, the signing CPA or lawyer 
would be fully responsible and subject to sanction. CPAs and attorneys, who have great incentive to 
protect their reputations and professional licenses, carefully review the work of non-signing employees 
and responsibly make any critical decisions related to returns.  
 
CPA and law firms commonly utilize paraprofessionals, interns, and other employees who generally are 
not permitted by their firms to sign returns or to represent taxpayers before the IRS. Additionally, 
supervising professional CPAs and attorneys review and are ultimately responsible for employees’ 
work. To require all employees (other than those who work in a purely administrative capacity) to 
register, obtain PTINs, take examinations, and take continuing education courses would be particularly 
burdensome and add little public benefit. Furthermore, we do not believe it is the IRS's intention to track 
this group of practitioners, as employees of CPA and law firms are typically paraprofessionals,  
paralegals, interns (e.g., students who have completed four years of college, but have not completed 
the fifth year required by many states in order to sit for the CPA exam), staff that are degreed but have 
not passed all parts of the CPA exam, or staff who have completed their education requirements, 
passed the CPA exam but have not met the work requirements mandated by their state to become a 
CPA. In all cases, we believe the regulation is duplicative in that the signing CPA or attorney is already 
highly regulated. 
 
Section 10.36(b) would require “Any practitioner who has (or practitioners who have or share) principal 
authority and responsibility for overseeing a firm’s practice of preparing tax returns, claims for refunds, 
or other documents for submission to the Internal Revenue Service must take reasonable steps to 
ensure that the firm has adequate procedures in effect for all members, associates, and employees for 
purposes of complying with Circular 230. Any practitioner who has (or practitioners who have or share) 
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this principal authority will be subject to discipline for failing to comply with the requirements.…” This 
provision, together with the licensed professionals’ incentive to protect licensure by state bars and 
boards of accountancy, would provide adequate protection against the potential mistakes of non-
signing, unlicensed preparers in accounting and law firms. 
 
Other states and the American Institute of Certified Public Accountants (AICPA) have similar 
competence rules. For example, according to the AICPA Code of Professional Conduct, ET section 201 
(General Standards), AICPA members shall “adequately plan and supervise the performance of 
professional services.” Similar to Texas State Board of Public Accountancy (TSBPA) Rule 501.74(c), 
AICPA Interpretation 201-1 explains that: “Competence to perform professional services involves both 
the technical qualifications of the member and the member’s staff and the ability to supervise and 
evaluate the quality of the work performed.” It is also our understanding that the AICPA Statements on 
Standards for Tax Services, newly revised effective January 1, 2010, place obligations on each CPA 
signing a return that are not applicable to non-CPA preparers and that should further satisfy any 
concerns of the IRS concerning proper supervision and review when a CPA signs a return as preparer. 
The AICPA Professional Standards have been adopted by the Board (and each of the other state 
Boards of Public Accountancy in one form or another). 
 
In addition, the proposed regulations do not recognize a unique requirement applicable to CPAs: the 
work experience requirement. The TSBPA has a statutory obligation to ensure that every person who is 
eligible to receive a CPA certificate has qualifying work experience. The work experience must be 
gained under the supervision of a CPA who is responsible for supervising, evaluating, and reviewing 
the candidate’s work. The supervising CPA must hold a current license or permit issued by the Board or 
by another state board of accountancy. 
 
It is very common for interns, staff members who have not yet passed all parts of the CPA exam, and 
CPA candidates fulfilling their work experience requirement, to prepare or help prepare Federal tax 
returns. In fact, for many interns and staff members, preparing tax returns is how they financially 
support themselves until they pass all parts of the CPA exam and comply with the work requirement. 
And as a practical matter, having them prepare tax returns is the only way that many firms can afford to 
retain their services. 
 
This obviously creates a serious timing problem for all three categories of employees as well as the 
firms that employ them. Beginning on January 1, 2011, Proposed Treasury Regulation § 1.6109-2(d) 
requires tax return preparers to be an attorney, CPA, enrolled agent, or registered tax return preparer 
before they can obtain a PTIN. Either these interns and CPA candidates (1) must stop preparing 
Federal tax returns, thus losing the opportunity to learn how to properly prepare these returns under the 
supervision of a licensed CPA (and perhaps losing their job as well); or (2) they begin the process of 
becoming a registered tax return preparer since the preamble to the proposed regulations “anticipate[s] 
that transitional interim guidance will be provided to allow individuals who intend to become registered 
tax return preparers to obtain an interim PTIN or other interim identifying number.” While the proposed 
regulations provide exceptions for “nonsigning tax return preparers” and others (including persons 
“providing typing, reproduction, or other mechanical assistance in the preparation of a return”) under 
the Code’s preparer penalty rules (see Treasury Regulations § 301.7701-15(b)(2), (f)), Example 2 of 
the proposed regulations referred to above makes it clear that these exceptions will not apply. 
 
B. Section 10.4 – Series 1040 Examinations 
 
The summary of the proposed regulations describes two series 1040 examinations, including one for 
wage and non-business income and one for wage and small business income. The regulations should 
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make clear that registered return preparers are only registered to prepare individual income tax returns 
and not business returns or other tax forms. We are concerned that the language of section 10.30, 
“designated as a registered tax return preparer with the Internal Revenue Service,” may confuse the 
public into believing that registered return preparers are qualified to prepare business and other tax 
returns, even though they have only passed exams for the 1040 series of returns.  
 
Of larger concern, we question that the testing is adequate to qualify someone to prepare tax returns. 
Furthermore, allowing the preparer to identify themselves as “a registered tax return preparer with the 
Internal Revenue Service” allows a tax preparer to enhance their status when there is no real support to 
such a credential that exists. We fear this misleads consumers as to the true competence (or lack 
thereof) of the non-professional tax preparer. The equivalent tax preparers that work for CPA and law 
firms (paralegals, interns, paraprofessional, and unlicensed degreed professionals), that would be 
forced to comply with these proposed regulations, are required to have more intensive training than 
what would be required of the proposed “registered tax preparer”. This regulation will unfairly impact 
professionals in the accounting and legal field and other licensed return preparer professionals 
(including enrolled agents). 
 
Additionally, concern exists around the ability to monitor the returns being prepared by registered 
preparers. The knowledge and expertise required to prepare individual tax returns versus business 
income tax returns is drastically different and having an exam of this nature could potentially do more 
harm than good if registered preparers are not required to disclose they are registered for 1040 series 
only. 
 
We recommend the IRS consider more comprehensive testing before allowing the use of a designation 
of any kind or abandoning the testing altogether.  We believe this testing, in its current proposal, is 
inadequate to provide for any real protection for the taxpayer and only creates administrative burden. 
 
C. Section 10.6 – Solicitation 
 
We support the rule in section 10.30 on Solicitation that prohibits the use of the term “certified” by 
registered tax return preparers. However, section 10.6 provides a “certificate” for these individuals, 
which may confuse the public by giving the unwarranted appearance of a degree or professional 
certification. We recommend, therefore, that 10.6 provide only for enrollment cards. 
 
But if a certificate is issued, we recommend that it simply state that the recipient is registered and 
authorized with the IRS as an individual income tax return preparer. Any such certificate should be 
limited in size and not resemble a university degree or professional certification and should not bear 
diploma-type adornments, such as ribbons, seals, and signature(s).  
 
We recommend that the IRS conduct a public relations campaign to educate the public about restricted 
scope and limits of the registered return preparer designation. We further recommend that the 
regulations be amended to provide strong sanctions for those who improperly represent their 
qualifications as registered preparers. 
 
D. Section 10.6 – Qualifying Continuing Education Programs 
 
The proposed requirements for qualifying continuing education programs are similar to the standards of 
the National Association of State Boards of Accountancy (NASBA) for approving continuing 
professional education (CPE) courses for CPAs and to the standards of the State Bar for many states 
for approving continuing legal education (CLE) courses. These include qualified instructors, quality 
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educational materials, attendance records, suitable testing and so forth. We encourage you deem that 
tax courses complying with the NASBA requirements or State Bar requirements would meet the 
requirements of Circular 230. Certification of thousands of courses by an additional group using similar 
standards would be redundant and would add to the cost of continuing education. Complying with two 
standards would be burdensome and expensive for CPE/CLE providers, CPA firms, and law firms. For 
providers, this would entail possible different versions of the courses, costs of approval, separate forms, 
and record keeping etc. Firms would also have to keep track of whether courses were approved for 
state licensing CPE/CLE, IRS CPE, or both.  
 
As written, the annual CPE requirement would be for the “annual registration year which is the twelve-
month period that the return preparer is authorized to practice before the IRS.” To the extent applicable 
to CPAs and attorneys we urge you to allow for the adoption of an annual period that coincides with 
CPAs’ or attorneys’ licensing period for CPE and (CLE for attorneys) so that CPA and law firms will not 
have to keep track of compliance with two separate deadlines, and so that firms and CPE providers can 
schedule year-end programs at a time that is convenient for everyone.  
 
E. Section 10.34 - Standards  
 
We believe the proposed changes to section 10.34 reflect a move in the right direction by aligning the 
standard of conduct under Circular 230 with the standard prescribed by Congress in section 6694. 
However, there are several changes that should be made to the draft of Circular 230 to clarify ambiguity 
and provide further guidance to practitioners. We address each of these below:  
 
Does a Reporting Position Supported by Reasonable Basis Require Adequate Disclosure? 
 
Under the proposed amendment, section 10.34(a)(1) creates ambiguity as to whether the level of 
certainty should exist before a tax practitioner can endorse a reporting position is one of reasonable 
basis or substantial authority. Section 10.34(a)(1) prohibits a position that lacks a reasonable basis, but 
also precludes an “unreasonable position” as described in section 6694(a)(2). Thus, on the surface, 
section 10.34 seems to permit a tax practitioner to endorse a reporting position that is supported by a 
reasonable basis. However, section 6694(a)(2) defines an unreasonable position to include a position 
that is disclosed on a taxpayer’s return under section 6662(d)(2)(B)(ii)(I), “unless there is a reasonable 
basis for the position.” IRC § 6694(a)(2)(B). Thus, section 6694(a)(2) permits a reasonable basis 
reporting position, but only where there is adequate disclosure. Otherwise, it sets forth a general 
“substantial authority” basis as a minimum standard. (See id. § 6694(a)(2)(A).)  
 
Thus, as drafted the proposed revision to section 10.34 makes unclear whether a reporting position that 
is supported by reasonable basis, even without disclosure, would constitute a violation of Circular 230. 
On its face, section 10.34 seems to permit endorsing a reporting position that is supported by a 
reasonable basis. But the reference to section 6694 suggests that there must be adequate disclosure 
for the reasonable basis standard to apply, otherwise a reporting position must be supported by 
substantial authority. Given the significant penalties that may apply under Circular 230, we suggest 
clarification of this issue. Specifically, we recommend that section 10.34(a)(1)(i)(B) and (ii)(B) be 
modified to refer only to section 6694(a)(2)(C). (As discussed below, we also recommend that section 
6694(a)(2)(C) and section 10.34(a) be modified to limit this higher standard of certainty to reportable 
transactions and eliminate references to “tax shelters.”) We believe that a reasonable basis standard is 
appropriate for Circular 230, due to the magnitude of potential sanctions, rather than the higher 
standards in section 6694(a)(2)(A), (B). Suspension or disbarment has a much greater impact on a 
practitioner than a monetary penalty. Circular 230 should focus only on the smaller group of violations 
involving positions for which the taxpayer does not even have a reasonable basis. 
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To What Extent Should the “Not Frivolous” Standard Mentioned In Section 10.34(b) Apply to Tax 
Returns? 
 
There is also uncertainty regarding the applicability of the standard set forth in section 10.34(b) to tax 
returns submitted to the IRS. Section 10.34(a) is labeled “tax returns” and addresses the standard of 
care for signing or advising a taxpayer on a position included in their tax return. Section 10.34(b) is 
titled “documents, affidavits and other papers” and addresses the standard of care that applies to 
submitting documents, affidavits and “other paper” to the IRS. Thus, section 10.34(b) seems broad 
enough to apply to tax returns itself. However, section 10.34 states that a practitioner may not advise a 
client to take a position on a document, affidavit or other paper submitted to the IRS unless the position 
is “not frivolous.” Thus, it seems to permit endorsing a position as long as it is “not frivolous”, which is 
clearly a much lower standard that those identified in section 10.34(a). To avoid any ambiguity, we 
suggest clarifying the extent to which section 10.34 applies if at all to returns addressed under section 
10.34(a).  
 
We recommend that section 10.34(a) and (b) be modified to make clear that they are mutually 
exclusive. We believe it is appropriate to maintain two separate categories of practice with different 
standards of certainty. Section 10.34(a) primarily governs tax compliance while section 10.34(b) would 
include advocacy on behalf of a client, for example, during an audit or appeal. While a higher standard 
of certainty may be appropriate when filing a return, traditionally advocacy has been seen as a role for 
which more latitude is warranted. In disputes between the IRS and a taxpayer, zealous advocacy on 
both sides is important in achieving the right resolution. Zealous advocacy requires more latitude in the 
standard of certainty required to espouse a position. 
 
The IRS Should Provide a Definition of the Term “Significant Purpose” For Purposes of Determining 
What Constitutes a Tax Shelter. 
 
By referencing section 6694, the proposed revisions to Circular 230 also impose a higher standard of 
certainty with respect to transactions that constitute “tax shelters.” Section 6694 defines an 
“unreasonable position” to include a tax shelter or a reportable transaction unless it is reasonable to 
believe that the position would more likely than not be sustained on the merits. (See IRC § 
6694(a)(2)(C).) A “tax shelter” is defined by reference to section 6662(d)(2)(C)(ii), which further defines 
a tax shelter as a partnership or other entity, any investment plan or arrangement, or any other plan or 
arrangement if a “significant purpose of such partnership, entity, plan or arrangement is the avoidance 
or evasion of federal income tax.” (See IRC § 6662(d)(2)(C)(ii)). However, the term “significant purpose” 
is not defined anywhere in either Circular 230, section 6694, or section 6662. The IRS has not 
undertaken to issue guidance under any of these provisions to define that term.   
 
“Significant purpose” is defined in Treasury Regulation § 301.6111-2(b). However, that definition is 
unsatisfactory. Those regulations were promulgated in 2003, replacing temporary regulations issued in 
2000 address the requirement under section 6111 (as then in effect) that “organizers” register “tax 
shelters” before selling interests in the shelter to taxpayers. The American Jobs Creation Act of 2004 
made the regulatory regime obsolete, replacing it with a requirement for taxpayers and their “material 
advisors” to disclose “reportable transactions.” Because the entire approach has been revised, it is not 
at all clear whether Treasury Regulation § 301.6111-2(b) is even still valid.   
 
Further, that definition is susceptible of too-broad interpretation. In addition to listed transactions, it also 
covers any transaction that “has been structured to produce Federal income tax benefits that constitute 
an important part of the intended results of the transaction.” Although the definition is later limited to 
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transactions which the tax shelter promoter expects to present to multiple potential participants, and is 
also subject to a few exceptions including ordinary business transactions, it is entirely possible that the 
Office of Professional Responsibility and an administrative law judge could interpret “significant 
purpose” based solely on the part of the definition quoted above. That definition, without all the 
restrictions, is simply too broad. 
 
We believe that, particularly in light of the notably higher standard of certainty that would apply to tax 
shelters under the proposed Circular 230 provisions, tax practitioners should be provided with guidance 
in determining when a reporting position will be viewed as having tax avoidance or evasion as a 
“significant purpose.”   
 
Failure to define this term leaves practitioners in the unfair position of having to guess whether a 
particular transaction or arrangement constitutes a tax shelter subjecting the practitioner to a 
heightened standard of certainty under Circular 230. There are countless situations where taxpayers 
structure their transactions to minimize tax liability as they are well entitled to do. See United States v. 
Carlton, 512 U.S. 26, 35 (Justice O’Connor concurring)(noting that all taxpayers are entitled to structure 
their affairs to comply with the tax laws while minimizing liability). We don’t believe that every such 
transaction should be viewed as constituting a “tax shelter” and do not believe the IRS intends such 
result. Certainly Congress evidenced an opposite intention when it reduced the general tax return 
reporting standard in section 6694 from “more likely than not” to “substantial authority”. However, 
because the term “significant purpose” is not defined, a tax practitioner is, at best, left to guess when a 
situation constitutes a tax shelter for which a higher standard applies before he can sign a return or 
advise a client to take a position on his return. We believe practitioners are entitled to more specific 
guidance on what constitutes a “significant purpose.” 
 
Moreover, failure to define the term “significant purpose” could encourage challenges to the Circular 
230 provisions as unconstitutionally vague, particularly where the IRS seeks to impose sanctions for 
violations. Federal due process requires that a statute contain a reasonable degree of certainty so that 
individuals are not forced to guess what it means. (See generally Pringle v. Wolfe, 668 N.E.2d 
1376,1382)(Ct. App. NY 1996)(“Due process requires that a civil statute contain a ‘reasonable degree 
of certainty so that individuals of ordinary intelligence are not forced to guess at the meaning of 
statutory terms.’”); State v. Glas, 54 P.3d 147, 153 (Wash. 2002)(“A statute is void for vagueness if 
persons of common intelligence must necessarily guess at its meaning and differ as to its application.”); 
State v. Krahwinkel, 656 N.W.2d 451, 466 (S.D. 2002)(“A statute which either forbids or requires the 
doing of an act in terms so vague that [people] of common intelligence must necessarily guess at its 
meaning and differ as to its application violates the first essential of due process.”). Failure to provide a 
definition to the term “significant purpose” for reasons of heightened standard of certainty that applies, 
inter alia, for purposes of Circular 230, may provide practitioners with a basis for arguing that the 
Circular 230 provisions are unconstitutionally vague as applied to determining what constitutes a tax 
shelter, particularly if the IRS makes no effort to define that term. This would clearly undermine the IRS 
attempts to reign in abusive reporting positions.  
 
For the above reasons, we strongly recommend that sections 6662 and 6694 be modified to eliminate 
references to “tax shelters,” or that section 10.34 be modified to eliminate cross-reference to those 
parts of sections 6662 and 6694 that reference “tax shelters.” The “tax shelter registration” regulatory 
regime is no more. Penalties and the standard of certainty in section 10.34 should be based on the new 
regulatory regime, focusing on listed transactions or at most reportable transactions. Sections 6662A 
and 6694(a)(2)(C) already do so. That should be enough for section 10.34 as well. Alternatively, we 
strongly recommend providing practitioners guidance on what transactions and/or reporting positions 
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should be viewed as having a “significant purpose” of tax avoidance or evasion for purposes of applying 
the heightened standard of certainty applicable to tax shelters in Circular 230.  
 
Tax Practitioners Should Be Permitted to Advise Their Clients As to Whether a Basis Exists For 
Mounting a Good Faith Challenge to IRS Rules or Regulations. 
 
Section 10.34(a), as proposed, precludes tax practitioners from intentionally disregarding rules or 
regulations, including related regulations and published guidance. It leaves unaddressed situations 
where a taxpayer may be able to mount a good faith challenge to the validity of regulations or other 
published guidance. There are clearly instances where tax practitioners should be permitted to advise 
their clients in good faith and without fear of penalty of the possibility of challenging the validity of the 
IRS’s position as reflected in regulations or elsewhere. Indeed, the existence of Form 8275-R, 
Regulation Disclosure Statement, demonstrates that it is acceptable to take a return position contrary to 
regulations, although penalties might apply if not disclosed. Section 10.34(b)(2)(iii) in fact permits a 
practitioner to advise a client to submit a document, affidavit, or other paper that demonstrates an 
intentional disregard of a rule or regulation, provided the practitioner also advises the client to submit a 
document that evidences a good faith challenge to the rule or regulation. However, as discussed 
above, it is not clear if section 10.34(b) has any continuing applicability to tax returns, which under the 
proposed amendments would be specifically addressed in section 10.34(a). Without clarification, 
advising a client to take a return position (or preparing a return with a return position) that is contrary to 
regulations, although permitted by the Internal Revenue Code, could subject a tax practitioner to 
sanctions under Circular 230. We therefore suggest either (i) clarifying that section 10.34(b) applies to 
tax returns as well; or (ii) including language in section 10.34(a) making clear that a tax practitioner may 
advise their client to take a position on a return contrary to IRS Regulations or other published guidance 
for the purpose of mounting a good faith challenge to the IRS’s position as reflected in those 
regulations or other published guidance. 
 
Reporting Positions Supported By Reasonable Cause and Reporting Positions that Result in No Tax 
Benefits Should Not Constitute a Violation of Circular 230.    
 
We also recommend that the proposed Circular 230 provisions be revised to either (i) preclude the 
imposition of sanctions where the practitioner can establish that the reporting position at issue was not 
expected to produce any tax benefits or (ii) include a reasonable cause defense. Failure to include 
these provisions has the effect of potentially creating a conflict between a practitioner and his client. In 
some instances, for example, a taxpayer may want to avoid applying a particular accounting 
methodology that would be cost-prohibitive to implement in favor of another methodology. As long as 
the other methodology does not result in an understatement of tax, the taxpayer could do this without 
fear of any penalties. However, Circular 230 would prohibit a tax practitioner from advising a taxpayer 
from taking this position if it contradicts a prescribed methodology set forth in IRS rules or regulations. 
This has the effect of precluding a practitioner from advising a client from taking an approach that may 
be in the best interest of the client, for fear of being penalized under Circular 230. Not only is this 
detrimental to the obligation that many practitioners owe their clients under the respective state rules of 
professional conduct, it also has the effect of creating a potential conflict of interest.  
 
We believe that these are the reasons that Congress included language in section 6694 that precludes 
the imposition of penalties where no understatement of tax occurs or where reasonable cause exists for 
the position taken on a return. These same concerns compel their inclusion in the Circular 230 
regulations.   
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The Regulations Should Specify the Appropriate Standard for Determining if Conduct Rises to the Level 
of Willful, Reckless, or Grossly Incompetent. 
 
As noted above, there is significant ambiguity about the interpretation of section 10.34(a). Further, the 
number of individuals subject to Circular 230 is being expanded dramatically by the preparer 
registration initiative. These two factors substantially increase the potential for disciplinary proceedings 
against practitioners for alleged violations of section 10.34. Accordingly, we believe that it is critical to 
clarify the standards of care applicable to such violations. In particular, we are concerned about the lack 
of an adequate definition of the “willfully, recklessly, or through gross incompetence” standard in section 
10.34. Section 10.52 uses a similar standard and also does not define it. 
 
Disciplinary proceedings under section 10.52 have traditionally used a definition of “willful” from Cheek 
v. United States, 498 U.S. 192 (1991). Cheek, a criminal tax evasion case, defined willful as the 
voluntary, intentional violation of a known duty. The Court reached this decision “largely due to the 
complexity of the tax laws.” (Id. at 200.) Recently, however, the IRS has called into question the 
definition of “willful.” In Director, Office of Professional Responsibility v. Gonzales, No. 2007-28 
(Decision on Appeal, Dec. 9, 2009)(2010 TNT 21-17) and Director, Office of Professional Responsibility 
v. Kilduff, No. 2008-12 (Decision on Appeal, Jan. 20, 2010)(2010 TNT 27-5), the Appellate Authority in 
the Office of Chief Counsel questioned whether the Cheek standard was appropriate. He noted that a 
Circular 230 disciplinary hearing was a civil, rather than criminal, proceeding and invited the parties in 
future cases to brief the appropriate definition of willfulness. Because both cases involved the failure to 
timely file the practitioners’ own tax returns, the Cheek standard was easily met. This suggests that the 
discussion of the definition of willfulness, unnecessary to those decisions, may be the first step in the 
IRS taking a more aggressive stance generally in disciplinary proceedings.   
 
We believe that the standard of care required to avoid sanctions under Circular 230 should be relatively 
high. (That should apply not only with respect to determining “willfulness” but also “recklessness” and 
“gross incompetence.”). Section 10.50 authorizes the Secretary, after giving notice and an opportunity 
for a proceeding, to censure, suspend, or disbar practitioners from practice before the IRS. Although 
those sanctions are civil rather than criminal in nature, they also have the potential to take away the 
practitioner’s livelihood, which is much worse than a monetary penalty.   
 
Whatever standard of care is appropriate, however, it should be clearly defined in regulations. Without 
a clear definition, practitioners will not have appropriate notice and the Office of Professional 
Responsibility and administrative law judges will not have appropriate guidance. Most states, for 
example, define such terms in their penal statutes. It is equally necessary in this context. We also 
recommend that the definitions of “willfully,” “recklessly,” and “through gross incompetence” be used for 
relevant penalty provisions of the Code, such as sections 6662, 6662A, and 6694. 
 
Any definitions of these terms should also take into account the type of violation to which they are 
applied. Gonzales and Kilduff involved a fairly simple and straight-forward requirement – timely filing of 
the practitioner’s own tax returns. In that context, a determination that the conduct was willful was easy. 
Any alleged violations of section 10.34, however, involve much more subjectivity and judgment. What is 
the proper application of the Code in the relevant circumstances? Did the practitioner have reasonable 
basis (or substantial authority) for the position taken on the return or claim for refund? Was the 
transaction “substantially similar” to a listed transaction and therefore subject to an even higher 
standard of certainty? The definition of “willfully,” “recklessly,” and “through gross incompetence” should 
take into account that subjectivity and judgment. An error in applying convoluted provisions of the Code 
to complex transactions is much more understandable and much less blameworthy than an error in 
determining the filing date for the practitioner’s own tax returns. The IRS understandably wants 
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practitioners to prepare returns or claims for refund accurately, and the State Bar of Texas Section of 
Taxation and the TSCPA FTP fully support this goal. An occasional inadvertent error, however, should 
not subject a practitioner to the burden of a disciplinary proceeding under Circular 230. Section 
10.34(a)(2) states: “A pattern of conduct is a factor that will be taken into account in determining 
whether a practitioner acted willfully, recklessly, or through gross incompetence.” We strongly 
recommend that the definition of these terms expressly state that such a pattern of conduct is required 
to institute disciplinary proceedings for alleged violations of section 10.34, and that the practitioner have 
full opportunity to defend himself (or herself) on each allegation that would constitute a part of the 
alleged pattern. 
 
Stacking of Penalties Should Be Avoided. 
 
The IRS has generally avoided "stacking" penalties with respect to the same error, but we are 
concerned that under the proposed changes to Circular 230 a single error by a non-signing preparer 
that is not caught could result in multiple Circular 230 penalties as well as a section 6694 penalty. We 
submit that "stacking" of penalties should be avoided with a single penalty on the signing preparer. 
 


